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IN THE 


United States Court of Appeals 

fob the District of Columbia Circuit 


No. 10,434 


Sarah L. Slack, 

Appellant, 

v. 


Lovey V. Rich, Administratrix of the Estate of 
Charles W. Rich, Deceased, 

Appellee. 


Appeal from an Order of the United States District 
Court for the District of Columbia Dismissing 

the Complaint 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

This action arose out of certain personal bodily injuries 
sustained by appellant on the 5th day of April, 1946, while 
she was a customer in a certain restaurant business knoWn 
as the “Hilltop Grill” which appellant alleged was main¬ 
tained and operated by appellee’s intestate during his life¬ 
time. In consequence of said alleged injuries appellant 

i 

Note: The record in this cause was designated before present counsel entered 
this cause, and in consequence parts of the record in the prior action, Gvil Action 
No. 2286^7 in the District Court have not been included in the designated record. 
However the pertinent parts of that record have been included in the appendix to 
appellee's brief. Then appellant has referred to designated record as "Joint Appen¬ 
dix of Appellant.” This mislabelling has been adopted by appellee, and when used 
herein, reference is made to appellant’s appendix and appellee’s appendix, Tfor 
purposes of clarification. 
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filed Civil Action No. 2286-47, on June 3,1947, in the United 
States District Court for District of Columbia claiming 
damages from Fred Davis and Charles W. Rich, the latter 
being appellee’s intestate, arising out of the bodily injuries 
suffered by appellant in the place and at the time aforesaid. 
(Appellee’s App. pg. 1) Decedent was personally served 
with process; and thereafter answered the exigencies of the 
complaint, denying that he maintained or operated said 
business at the time and place set forth in the complaint, or 
any liability whatsoever. (Appellee’s App. pg. 3) While 
said action was pending in the District Court, appellee’s 
intestate died, on, to^wit, the 6th day of August, 1947. On 
November 12,1948 appellee, as the duly appointed, qualified 
and acting administratrix of the estate of decedent moved 
the Court to dismiss the action on the grounds, inter alia, 
that: 

1. The action against the defendant’s [appellee’s] 
intestate was for personal injuries to plaintiff alleged 
to have been sustained; that said Charles W. Rich, died 
on, to-wit, the 6th day of August, 1947 and this action 
does not survive the time of death of Charles W. Rich. 

2. There is no law or statute which permits the plain¬ 
tiff to recover against the defendant’s intestate. 

Appellee’s App. pg. 4 

Thereafter, on November 12,1948, appellee’s motion to dis¬ 
miss came on to be heard and the Court entered an Order 
dismissing the cause insofar as the same pertained to ap¬ 
pellee as administratrix of the estate of Charles W. Rich, 
deceased. 


Appellee’s App. pg. 6 

On April 5, 1949 appellant filed Civil Action No. 1393-49 
in the United States District Court for the District of 
Columbia against appellee, as the administratrix of the 
estate of Charles W. Rich, deceased, for damages arising 
out of, and predicated on the same facts as the prior action, 
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No. 2286-47 heretofore set forth, but grounded the ^ame 
upon Public Law No. 677, 80th Congress, Chapter 508-^-2nd 
Session, which amended Sections 235 and 327 of the District 
of Columbia Code of 1901; which law was approved Jun^ 19, 
1948. 

I 

Appellant’s App. pgs. 1, 2 

Appellee thereafter moved to dismiss the cause and as 
grounds therefor stated: 

The cause is re judicata, the matter having been 
adjudicated in Slack v. Rich, administratrix, Civil Ac¬ 
tion No. 2286-47 in the District Court. 

The statute relied upon by plaintiff [appellant] was 
not in existence at the time of the alleged injuries. 

Appellant’s App. pg. 3 

Appellant opposed appellee’s motion to dismiss the caluse 
and for reasons therefor stated: 

That res judicata did not apply in this case, ^.nd 
this case had never been decided on its merits. 

That Public Law No. 677—80th Congress, Chapter 
508, 2nd Session, approved June 19, 1948, applied to 
this case, and that said law is remedial in nature and 
was intended to have retrospective operation, 
lant’s App. pg. 4) 

The Court, after hearing argument on the motion to dis¬ 
miss, granted the same, and from this Order appellant 
appeals. 

Appellant’s App. pg. 5 

SUMMARY OF ARGUMENT 

Appellant was barred from bringing this action agaiiist, 
the administratrix of the estate of appellee’s intestate for 
reason that Title 29, Section 251 of the Code of Laws of the 
District of Columbia, 1929, was in full force and effect, b(j>th 
as to the time the personal injuries occurred to appellant, 
and as to the time of decedent’s death. This statute p^r- 
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mitted no survival of actions against decedents or their 
personal representatives for personal bodily injuries alleg¬ 
edly inflicted by the decedent on another. Hence the right 
of action in the instant case abated and was barred by the 
death of the decedent. Public Law No. 677, 80th Congress, 
Chapter 508—2nd Session, amended Sections 235 and 327 
of the 1901 Code of Laws of the District of Columbia, and 
that statute, as amended, is prospective in operation instead 
of retroactive as contended by appellant. 

Moreover, appellant failed to exhaust her remedy in Civil 
Action No. 2286-47 in the District Court, wherein a final 
order was granted dismissing the cause between the same 
parties, about the same subject-matter, involving the same 
issues, and arising out of the same occurrence, before a 
court of competent jurisdiction over the parties and the 
subject-matter, in that appellant failed to appeal said order. 
The instant case is therefore barred on the principles of 
res judicata. 

ARGUMENT 

This action arose out of appellant having sustained cer¬ 
tain alleged bodily injuries on, to-wit, the 5th day of April, 
1946, at a certain restaurant alleged to have been main¬ 
tained and operated by appellee’s intestate; and appellant 
admits that appellee’s intestate died on, to-wit, the 6th day 
of August, 1947, while this cause was pending in the District 
Court. 

Title 29, Section 251, of the District of Columbia Code of 
1929, provides: 

“Executors and administrators shall have full power 
and authority to commence and prosecute any personal 
action at law or in equity which the testator or intestate 
might have commenced and prosecuted, except actions 
for injuries to the person or to the reputation; and they 
shall also be liable to be sued # * # in any action at 
law or in equity, except as aforesaid, which might have 
been maintained against the deceased.” 

Said statute was in full force and effect at the time of ap- 
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peUee’s intestate’s death, and by the force of said statute 
the cause of action abated, for in the case of Woollen v. 
Lorenz, 68 App. D. C. 389, this Court held that an adminis¬ 
trator cannot be held liable in a suit in the courts of the 
District of Columbia upon personal injury claims, and ^hat 
in the District of Columbia the cause of action for perspnal 
injury does not survive the death of the wrongdoer or the 
injured person. Thus appellant cannot maintain the pres¬ 
ent action unless Public Law 677—80th Congress, Chapter 
508, 2nd Session, which amended the foregoing statute, is 
retroactive within the facts of this case. 

Public Law 677, 80th Congress, Chapter 508-2nd Ses¬ 
sion, amending sections 235 and 327 of the Code of Lawi of 
the District of Columbia, 1901, is not retroactive within the 
facts of this case. An amended statute, like other legisla¬ 
tive acts, takes effect only from its passage, and will not be 
construed as retroactive or as applying to prior facts or 
transactions, or to pending proceedings, unless a contrary 
intention is expressly stated or necessarily implied. 

Black, On Interpretation of Laws, 2nd edition, 19jll, 
page 584 

There are no words contained in the statute, as amended, 
which suggest that the legislature intended the statute to 
have retrospective operation, either expressly or by neces¬ 
sary implication, for it has been held by the United Stages 
Supreme Court in the case of Chew Eeong v. XJ. S., 112 U. S. 
536, where the Court quoted with approval the case of Ui\S. 
v. Heth, 3 Cranch 413, wherein the Court said: 

j 

“ Words in a statute ought not to have a retrospective 
operation unless they are so clear, strong and impera¬ 
tive that no other meaning can be annexed to them, pr 
unless the intention of the legislature cannot otherwise 

be satisfied; and such is the doctrine of this court.”I 

i 

Moreover this Court has expressed the same view, for ha 
the case of Neild v. District of Columbia, 71 App. D. C. 3Q6, 
it was held that: 

i 

“ A statute operates prospectively on unless the coil- 
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trary plainly appears, and ought not to be construed as 
retrospective in the absence of clear, strong and im¬ 
perative language commanding it.” 

Appellant contends that Congress had intended the statute 
to apply retrospectively by virtue of the strong language 
used to indicate the legislative intent. (Appellant’s Brief, 
pg. 6) However appellant fails to specify those words that 
would evidence such contention. Moreover appellant’s con¬ 
clusion cannot be supported unless the words of the statute 
are given other than their ordinary meaning and significa¬ 
tion. 

It appears to be settled law in this jurisdiction that in 
interpreting legislation, the court is under a duty to ascer¬ 
tain, if possible, the intent of the legislature, but that such 
intent must be found in the language used. However, vrhere 
the words employed are susceptible of different meanings, 
that is ambiguous, then the court may resort to the legisla¬ 
tive history of the statute to ascertain the legislative intent. 

Assuming, but not conceding, that the words of the statute 
are ambiguous and justify resort to the legislative history 
as an aid in the construction of said statute, still that his¬ 
tory does not support appellant’s contentions. 

Senate Report No. 374, Calendar No. 381, 80th Congress, 
1st Session, from the Committee on the District of Colum¬ 
bia, merely states that the amendments to the statute are 
for the 

“ * * * purpose of the bill is to permit the survivorship 
of a cause of action for personal injuries to run both in 
favor and against the estate of the decedent who in his 
lifetime caused or received such personal injuries.” 

Similarly, the Committee of the District of Columbia, in the 
House of Representatives, in reporting the Bill to the House, 
in its Report No. 2209, stated: 

“The purpose of this bill is to permit cause of action 
for personal injuries to run both in favor and against 
the estate of the decedent who in lifetime caused or re¬ 
ceived such personal injuries.” 
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It is therefore contended that the language employed ip the 
foregoing reports indicate no legislative intent to make the 
amendments to the statute retroactive in operation. | 
Even, if the statute, as amended, is construed to be retro¬ 
active in operation, appellant cannot prevail according to 
principles of res judicata. This Court in Brown v. Brown, 
74 App. D. C. 309, held: 

i 

11 The doctrine of res judicata is that, an existing final 
judgment or decree rendered upon the merits by a court 
of competent jurisdiction upon a matter within its juris¬ 
diction is conclusive of the rights of the parties or their 
privies in all other actions in the same or any other 
judicial tribunal of concurrent jurisdiction, on the 
points and matters in issue and adjudicated in the first 
suit.” 

Applying that doctrine to the facts herein it appears ^hat 
the instant case, Civil Action No. 1393-49 in the District 
Court, is between the same parties, has the same subject- 
matter, identical issues, arose out of the same occurrence, 
as in Civil Action No. 2286-47 in the District Court, a court 
of competent jurisdiction over the parties and the subjbct- 
. matter. (Appellee’s App. pg. 1) The District Court oOder 
therefore was a final order in the first case, from which ap¬ 
pellant took no appeal, and accordingly it was conclusive of 
the rights of the parties, a complete and definitive disposi¬ 
tion of the cause before the court. 

Safeway Stores v. Coe, 78 App. D. C. 19 

Since appellant took no appeal from the final order in C}vil 
Action No. 2286-47, from which an appeal would lie, the 
order is conclusive of the matter adjudged and binding on 
the parties in all subsequent proceedings, including j;he 
instant case, unless reversed or modified by an appellate 
court. 

Sabin v. H. 0. L. C., C. C. A., Okla., 151 F 2nd 5^1, 
cert, denied, 328 U. S. 840, 66 S. Ct. 1011. 
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CONCLUSION 

In view of the foregoing, it is respectfully submitted that 
the judgment of the District Court should be affirmed. 

Respectfully submitted, 

Charles Sumner Brown, 

811 Florida Avenue, N.W., 
Washington, D. C. 

Attorney for Appellee. 

March, 1950 
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APPENDIX 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Filed June 3, 1947 

* 

SARAH L. SLACK, 1919 3rd Street, N.W., 

Plaintiff, 

v. 

CHARLES W. RICH, T/a HILLTOP GRILL, 

2904 Georgia Avenue, N.W., 

and 

FRED DAVIS, T/a HILLTOP GRILL, 

2606 Georgia Avenue, N.W., 

Defendants. 

Civil Action No. 2286-47 | 

(COMPLAINT) 

INJURIES INFLICTED BY BURNS 

The plaintiff, Sarah L. Slack, sues the defendants, indi¬ 
vidually and jointly, t/a Hilltop Grill during business in 
the District of Columbia, for that on to wit: the 5th dav of 
April, 1946, the defendants maintained and operated a res¬ 
taurant, and in the course of business, maintained certain 
premises located at 2606 Georgia Avenue, Northwest, in the 
District of Columbia; that on to wit, the day and year afore¬ 
said, plaintiff came on the premises of the defendants', at 
their instance and request to purchase food and coffee jand 
it then and there became the duty of said defendants pud 
each of them, to exercise ordinary care and prudencb to 
avoid injuring the plaintiff and to do no act or thing which 
would jeopardize, endanger, or injure the plaintiff or sjich 
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other persons, or fail to do any act or thing which would 
avoid such jeopardy, danger or injury. 

But the plaintiff says that notwithstanding and unmind¬ 
ful of its duty, the defendants, its agents, servants and 
employees did fail to act in a careful and prudent manner 
so that while plaintiff was seated at the counter of said res¬ 
taurant, the defendants, its agents, servants and employees 
while acting in the course of his employment, did carelessly 
and negligently cause and permit the plaintiff to be burned 
in and about her body, by a stream of boiling and scalding 
hot coffee which was thrown against the body of the plain¬ 
tiff, and as a result thereof, plaintiff suffered serious and 
permanent injuries. Further plaintiff says that she re¬ 
ceived severe bums and scalds to her arms, thighs, breast 
and legs causing her excrutiating pain and agony from 
which she suffered for a long time to wit: April 5th, 1947 to 
the present date; that plaintiff suffered severe painful and 
permanent injuries and nervous shock; a loss of time from 
her studies at college and will be compelled to undergo ex¬ 
tensive medical and surgical treatment in an endeavor to be 
healed and cured of her many injuries, subjecting her to 
great pain, inconvenience and expense. 

And the plaintiff avers that the injuries suffered were 
caused by the gross carelessness and neglect of said defend¬ 
ants, its agents, servants and employees. 

'Wherefore plaintiff brings this suit and claims the sum 
of Fifteen thousand ($15,000.00) dollars besides cost. 

Plaintiff request a trial by jury on all the issues of this 
case. 


William A. Powell, 
Attorney for Plaintiff. 

William A. Powell, 

Attorney for Plaintiff , 

1944 9th Street, Northwest, 

Washington, D. C. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Filed June 24, 1947 

SARAH L. SLACK, 1919 3rd St. N.W., 

Plaintiff , 

I 

VS. 

I 

CHARLES W. RICH, T/a HILLTOP GRILL, 

2904 Georgia Ave., N.W., 

Defendant . 

Civil Action No. 2286-47 

ANSWER OF DEFENDANT CHARLES W. RICH 

Comes now the defendant, Charles W. Rich, and for 
answer to the complaint filed herein or to so much thereof 
as he is advised is material, states as follows: 

1. This defendant denies that he maintained or operated 
a restaurant known as Hilltop Grill in the month of April, 
1946, and denies that he had any interest in said restaurant 
at the said time, and denies that he offered the articles of 
food for sale to the plaintiff or any person or persons what¬ 
soever at the time set forth in said complaint; this defehd- 
ant denies that he had any agents, servants or employees in 
the said premises as alleged during the month of April, 1946, 
and denies that he had any connection with or control ojver 
the place of business as alleged in said complaint, and aV^rs 
that if the plaintiff was injured at all, she was injured by 
some person or persons, article or object, not under the 
ownership, control, management or supervision of this de¬ 
fendant. 
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WHEREFORE, this defendant prays that this suit may 
be dismissed as to him, and that he may have his proper 
costs. 

/s/ J. Franklin Wilson, 

Attorney for Charles W. Rich, 
2000 11th Street N.W. 

Service acknowledged this 24th day of June, 1947. 

/s/ William A. Powell, 

Attorney for Plaintiff. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Filed Nov. 12, 1948 

SARAH L. SLACK, 1919 3rd St., N.W., 

Plaintiff, 

vs. 

LOVEY V. RICH, Administratrix of the Estate of 
Charles W. Rich, Deceased, 

2904 Georgia Ave., N.W T ., 

Defendant. 

Civil Action No. 2286-47 

MOTION TO DISMISS CAUSE OF ACTION 

Comes now the defendant, Lovey V. Rich, Administratrix 
of the Estate of Charles W. Rich, deceased, by her attorney, 
and moves the Court to dismiss this cause of action as to 
this defendant and for grounds therefor states as follows: 

1. That the action against this defendant’s intestate is 
for personal injuries to the plaintiff alleged to have been 
sustained; that said Charles W. Rich died on, to wit, the 
6th day of August, 1947, and this action does not survive the 
time of the death of Charles W. Rich. 

Title 12, Section 101, District of Columbia Code, 1940 
Edition. 

Woollen vs. Lorenz, 68 App. D. C. 389 
Herzog vs. Stern, 264 N. Y. 379; 191 N. E. 23; 
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2. There is no law or statute which permits the plaintiff 
to recover against this defendant’s intestate. 

Woolen v s. Lorenz, 68 Apps. D. C., page 391. 

J. Fkanklin Wilson, 
Attorney for Lovey V. Rich, 
Administratrix, etc., 

2000 11th Street N.W. 

I 

Service of a copy of the foregoing motion acknowledged 
this 12th day of November, 1948. 

I 

William A. Powell, 

Attorney for Plaintiff. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

SARAH L. SLACK, 1919 3rd St., N.W., 
Washington, D. C., 

Plaintiff, 

| 

vs. 

LOVEY V. RICH, Administratrix of the Estate of 
Charles W. Rich, Deceased, 

2904 Georgia Ave., N.W., Washington, D. C., 

Defendant. 

Civil Action No. 2286-47 

MOTION IN OPPOSITION TO MOTION TO DISMISS 

CAUSE OF ACTION 

Comes now the plaintiff, Sarah L. Slack, by her attorney, 
and in opposition to motion to dismiss, states as follows t 
1. That while it is true that the action against the defend¬ 
ant intestate is for personal injuries to the plaintiff, and 
that the said Charles W. Rich died, on to wit, the 6th dby 
of August, 1947, this action does survive as will be shown by 
Public Law 677, 80th Congress, Chapter 508, 2nd Session. 
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At> act to amend Sections 235 and 237 of the Code of Laws 
for the District of Columbia. 

2. And for such other and further reasons as will be 
shown at the hearing of this motion. 

William A. Powell, 

Atty. for Plaintiff, 

1944 9th St., N.W., 
Washington, D. C. 

DE. 7402 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

SARAH L. SLACK, 1919 3rd Street N.W., 

Plaintiff , 


YS. 


LOVEY V. RICH, Administratrix of the Estate of 
Charles W. Rich, Deceased, 

2904 Georgia Ave., N.W., 

Defendant. 

Civil Action No. 2286-47 

ORDER DISMISSING ACTION 

Upon consideration of the pleadings filed in this cause, 
the motion to dismiss filed on behalf of Lovey V. Rich, 
Administratrix of the Estate of Charles W. Rich, Deceased, 
and it appearing to the satisfaction of the Court that 
Charles W. Rich, deceased, departed this life since the filing 
of this action for personal injuries alleged to have been sus¬ 
tained by the plaintiff herein, it is this 12th day of Novem¬ 
ber, 1948, 

ORDERED, ADJUDGED and DECREED that this 




cause, in so far as same pertains to Lovey V. Rich, Admin¬ 
istratrix of the Estate of Charles W. Rich, deceased, he, and 
the same is hereby dismissed. 


/s/ Matthew F. McGuire, 

Judge. 

Seen: 

/s/ William A. Powell, 

Attorney for Plaintiff. 




